THE WASHINGTON POST 

Thursday^ May 9, 1974 A n 


Ellsberg 
Case Judge 
Seeks Data 

By Thomas W. Lippman 

■Washington Post Staff Writer 

The judge in the Ellsberg 
break-in conspiracy case has 
asked for all evidence bearihg 
on whether President Nixon 
authorized the burglary so he 
can determine if the defen- 
dants are entitled to claim that 
they were acting for reasons 
of national security. 

If the six defendants can 
show that they were acting on 
presidential instructions to 
conduct an operation that re- 
lated to ‘'foreign affairs,” 
Judge Gerhard A. Gesell sug- 
gested, charges against them 
arising from the burglary of 
the office of Daniel Ellsberg’s 
psychiatrist may have to be 
dismissed. 

The defendants are charged 
with conspiring to violate the 
civil rights of Dr. Lewis Field- 
ing, the Beverly Hills psychia- 
trist who formerly treated 
Ellsberg, the man who leaked 
the Pentagon papers to The 
New York Times. 

Among other issues, they 
have argued that the burglar*y 
of, Dr. Fielding’s office, on 
Sept. 3, 1971, was conducted 
for reasons of national secu- 
rity, which they say ■vv^ould 
override Dr. Fielding’s protec-* 
tion under the Fourth Amend- 
ment against unreasonable 
search and seizure. 

‘T have some considerable 
concern,” Judge Gesell told 
prosecutors and defense attor- 
neys last month, “as to 
whether the criminal prosecu- 
tion should proceed if thePe 
v/as an explicit directive (from 
the President) and that that 
was an uncontested fact.” 

The judge’s remarks, made 
in his chambers at U.S. Dis- 
trict Court here at a meeting f 
on April 19, were recorded by ' 
a court stenographer and a 
transcript was made public 
yesterday. 

At the meeting, Gesell in- 
structed the Watergate special 
I nrosecutor’s office to give to 


him and to the defense “any 
material that he has indicating 
that the President did, or that 
the President did not, author- 
ize this search or have knowl- 
edge of the search before it 
was undertaken, or in any way 
directly or indirectly approved 
the search.” 

That material, he said, 
should include tapes, memo- 
randa, or anything else 
‘ presently knowm to the spe- 
cial prosecutor.” ^ 

In addition, he said, if any 
defendants claim that conver- 
sations with the President 
bearing on this issue may be 
preserved on tapes that spe- 
cial prosecutor does not yet 
have, then the special prosecu- 
tor should try to get those 
tapes “under any authority be 


might want to use.” 

A spokesman for the office 
oi opecial ^Vatergate Prosecu- 
tor -Leon Jaworski said yester- 
day that the material had 
been submitted, “under seal.” 
out would not say whether it 
confirm or refute 
the President’s assertion that 
he knew nothing about the 
Ellsberg burglary until long 
after it happened. 

In any case, Jaworski’s staff 
IS apparently prepared to ar- 
gue that it doesn’t effect the 
conspiracy ease one way or 
the other. 

Assistant prosecutor Phillip 
Lacovara said at the meeting 
in Gesell’s chambers last 
month that “even if the Pr^- 
dent had given specific "In- 
structions or purported au- 
thority for an actual physiedl 
incursion, that would not let 
aside the Fourth Amendment 
matter/*’ 

The six defendants are: for- 
mer White House domestic 
fairs adviser John D, 
Ehrhchman; former special 
counsel Charles Colson; 

H atergate conspirator G. Gor- 
don Liddy, and three Cuban- 
Americans accused of actually 
carrying out the burglary, 
nard L. Barker, Eugenio Mai%- 
nez and Felipe De Diego. 

All of them directed or 
worked for the so-called Whjte 
House plumbers, the investiga. 
tive unit President Nixon sdt 
up in 1971 to find out who 
leaking classified information 
to the press. 

Pi*esident has de^iej 
that he ordered or approve 
of ^ny illegal acts, inclucfirfe 
the burgtoy of Dr. Fielding 
which occurred dur^ 
the furor over publication"^ 
the Pentagon Papers. 

Gesell told the defenddnt§! 
lawyers that he was aware*of 
the President’s position 
said, “I don’t think it ought^f 
rest at that, because one cduffl 
argue that there may h*re 
been a statement made und^ 
the exigencies of the mom^ 
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Gesell said the national 
cunty issue is “basicaUy £ 
gal matter, which the court'is 
going to have to resolve pra.’ 
trial.” ' 

He ordered up the matcri^ 
held by the special prosecutorj 
he said, “to try to nail down 
cle.uiTy in one form or anotixer 
the question of whether or not 
the president exercised hiitSu-; 
thority—if he has it, ’ an^iH|¥ 
my assumption at this pbiM 
he does— in the field of 
cign affairs, to direct an inves- 
tigation in disregard of the 
Fourth Amendment . , /’ j 


